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3meer / ORDER

PER K. NARASIMHA CHARY, J.M:

This M.A. is filed with a prayer to modify the order in so far as
disallowance of expense u/s 44C of the Income tax Act, 1961 (“the Act”) is
concerned, dealt with by the Tribunal in paragraph 12 to 18 of the order.

2. It is submitted by the Ld.AR that at paragraph 19, the Bench
observed that the addition of Rs.1,60,78,394/- was made not only u/s 44C
of the Act, but also u/s 40(a)(i) of the Act, since the assessee challenged in
appeal the applicability of section 44C of the Act, but not 44(a)(i) of the
Act, the said addition cannot be deleted. The Ld.AR, however, further



submitted that neither in the DRP directions nor in the final assessment
order, any reference to disallowance u/s 40(a)(i) was made and it was only
in the draft assessment order, such a mention was made, but by
mistakenly, due to such a reference in the draft assessment order, the
Bench thought that it was made in the final assessment order also.

3. Per contra, the Ld.DR submitted that the Revenue argued about the
addition made u/s 40(a)(i) of the Act also, which the Bench accepted and
therefore, the present M.A. does not have any merits.

4, We have gone through the record in the light of the submissions
made on either side. It is a fact that neither the DRP nor the final
assessment order made any reference to the disallowance u/s 40(a)(i) of
the Act. It is only in the draft assessment order, such a reference could be
found. It also remains to be a fact that the Revenue did not agitate the
applicability of provisions u/s 40(a)(i) to the facts of the case by filing any
cross objections, but only a passing remark was made during the
arguments that the disallowance u/s 40(a)(i) could also be made. However,
the DRP did not uphold such reference made in the draft assessment order
also. The Learned Assessing Officer did not disallow the same in the final
assessment order. We are satisfied that it is only a mistake that has crept
in the order of the Tribunal and the same cannot be perpetuated when it
is brought to our notice. Recording the said fact, we direct the deletion of
paragraph No.19 from the order. Observations from paragraph nos. 12 to
18 holds good. Consequently, the addition of Rs.1,60,78,394/- made u/s
44C of the Act stands deleted.

5. In the result, miscellaneous application of the assessee is allowed in
the above terms.

Order pronounced in the open court on this the 27™ day of August,
2024.
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